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www.vocabulary.com

“A magistrate is 
a person 
who . . .

www.vocabulary.com

“A magistrate is 
a person 
who 

lays down the law”
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Warrant and Affidavit
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Affidavit:  Rule 3

A statement alleging that a person has committed an
offense. It must:

(a) be in writing;
(b) be made on oath before a magistrate or a neutral
and detached court clerk authorized by Rule 4 to
make a probable cause determination; and
(c) allege the essential facts constituting the offense
charged.

Warrant/Summons:  Rule 4

If the affidavit of complaint and any supporting

affidavits filed with it establish that there is

to believe that an offense
has been committed and that the defendant has
committed it, the magistrate or clerk shall issue an
arrest warrant to an officer authorized by law to
execute it or shall issue a criminal summons for the
appearance of the defendant.

probable cause
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Warrant/Summons:  Rule 4

Warrant. The arrest warrant shall:

•(A) be signed by the magistrate or clerk;
•(B) contain the name of the defendant or, if this name is 
unknown, any name or description by which the defendant can 
be identified with reasonable certainty;
•(C) indicate the county in which the warrant is issued;
•(D) describe the offense charged in the affidavit of complaint; 
and
•(E) order that the defendant be arrested and brought before the 
nearest appropriate magistrate in the county of arrest.

What is the Standard of Proof?

PROBABLE CAUSE
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Probable Cause

Probable cause is “a reasonable ground of suspicion, 
supported by circumstances sufficiently strong in 
themselves to warrant a cautious man in the belief 

that a crime has been committed.”
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Affidavit

Four Corners Doctrine: When reviewed later, only 
the affidavit will be considered for the existence of 

probable cause.  A court will not consider any other 
evidence know to the affiant or provided to or 

possessed by the issuing magistrate

See State v. Clark, 160 S.W.3d (Tenn. 2005); State v. 
Henning, 975 S.W.2d 290 (Tenn. 1998)

Arrest v. Citation v. Summons
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A peace officer who has arrested a 
person for the commission of a 

misdemeanor committed in the peace 
officer's presence, or who has taken 

custody of a person arrested by a private 
person for the commission of a 

misdemeanor, shall issue a citation to the 
arrested person to appear in court in lieu 
of the continued custody and the taking 

of the arrested person before a 
magistrate.

A peace officer who has arrested a 
person for the commission of a 

misdemeanor committed in the peace 
officer's presence, or who has taken 

custody of a person arrested by a private 
person for the commission of a 

misdemeanor, SHALL issue a citation 
to the arrested person to appear in court 
in lieu of the continued custody and the 
taking of the arrested person before a 

magistrate.
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Add photo of warrant

TCA § 40-7-118 

17

18



8/2/2023

10

Citation
• “Citation” means an order prepared as a written
or electronic citation and issued by a peace
officer on paper or on an electronic data device
requiring a person accused of violating the law to
appear in a designated court or government
office at a specified date and time. The signature
of the person to whom the order is issued is
required, and the order must be filed,
electronically or otherwise, with a court having
jurisdiction over the alleged offense

A peace officer may issue a citation to the arrested person for:

(A) The offense of theft

(B) Issuance of bad checks

(C) Use of a revoked or suspended driver license 

(D) Assault or battery as those offenses are defined by common 
law, if the officer believes there is a reasonable likelihood that 
persons would be endangered by the arrested person if a citation 
were issued in lieu of continued physical custody of the defendant; 
or

(E) Prostitution, if the arresting party has knowledge of past 
conduct of the defendant in prostitution or has reasonable cause to 
believe that the defendant will attempt to engage in prostitution 
activities within a reasonable period of time if not arrested.

19
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A peace officer MAY issue a citation to the arrested person for:

(A) The offense of theft

(B) Issuance of bad checks

(C) Use of a revoked or suspended driver license 

(D) Assault or battery as those offenses are defined by common 
law, if the officer believes there is a reasonable likelihood that 
persons would be endangered by the arrested person if a citation 
were issued in lieu of continued physical custody of the defendant; 
or

(E) Prostitution, if the arresting party has knowledge of past 
conduct of the defendant in prostitution or has reasonable cause to 
believe that the defendant will attempt to engage in prostitution 
activities within a reasonable period of time if not arrested.

No citation shall be issued under the provisions of this 
section if:

(1) The person arrested requires medical examination or 
medical care, or if the person is unable to care for the person's 
own safety;

(2) There is a reasonable likelihood that the offense would 
continue or resume, or that persons or property would be 
endangered by the arrested person;

(3) The person arrested cannot or will not offer satisfactory 
evidence of identification, including the providing of a field-
administered fingerprint or thumbprint which a peace officer may 
require to be affixed to any citation;

(4) The prosecution of the offense for which the person was 
arrested, or of another offense, would thereby be jeopardized;

21
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NO citation shall be issued under the provisions of this 
section if:

(1) The person arrested requires medical examination or medical 
care, or if the person is unable to care for the person's own safety;

(2) There is a reasonable likelihood that the offense would 
continue or resume, or that persons or property would be 
endangered by the arrested person;

(3) The person arrested cannot or will not offer satisfactory 
evidence of identification, including the providing of a field-
administered fingerprint or thumbprint which a peace officer may 
require to be affixed to any citation;

(4) The prosecution of the offense for which the person was 
arrested, or of another offense, would thereby be jeopardized;

(5) A reasonable likelihood exists that the arrested 
person will fail to appear in court;

(6) The person demands to be taken immediately 
before a magistrate or refuses to sign the citation;

(7) The person arrested is so intoxicated that the 
person could be a danger to the person's own self or to 
others; or

(8) There are one (1) or more outstanding arrest 
warrants for the person.

(9) The person is subject to arrest pursuant to § 55-
10-119.
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55-10-119. Detaining drivers involved in accidents 
involving serious bodily injury or death if driver does 
not have valid driver license and evidence of financial 

responsibility.

• An officer shall detain a driver without a warrant, as provided 
in § 40-7-103, and bring the driver before a committing 
magistrate if the driver:(1) Is involved in an accident resulting 
in:(A) Serious bodily injury, as defined in § 55-50-502; or

• (B) Death; and
• (2) Does not have a valid driver license; and
• (3) Does not have evidence of financial responsibility as 

required by § 55-12-139. Acts 2012, ch. 737, § 1.

Whenever an officer makes a 
physical arrest for a misdemeanor 
and the officer determines that a 

citation cannot be issued because of 
one (1) of the nine (9) reasons 

enumerated, the officer shall note 
the reason for not issuing a citation 

on the arrest ticket.
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Whenever an officer makes a 
physical arrest for a misdemeanor 
and the officer determines that a 

citation cannot be issued because of 
one (1) of the nine (9) reasons 

enumerated, the officer SHALL
note the reason for not issuing a 

citation on the arrest ticket.

Amended 5/9/2019
Removes certain circumstances in which a citation in lieu of arrest may
not be issued; and authorizes police officers to give citations, in lieu of
an arrest, for non-violent misdemeanor crimes. The legislation intends
to improve overcrowding in Tennessee jails by allowing police officers
to issue citations to nonviolent misdemeanor offenders, rather than
arrest them. The police officer, however, still has the authority to
arrest offenders if there is reasonable expectation that they are a flight
risk or will continue to commit the crime. Proponents of this bill say
the legislation also seeks to eliminate a vicious cycle of someone
getting arrested for a minor non-violent crime, losing their job and
source of income due to being arrested and detained and then
returning to court for unpaid fines or costs. The proponents say nearly
half of Tennessee’s jail population consists of misdemeanor offenders,
and of the 15,000 pretrial inmates, over 5,000 are awaiting trials for
misdemeanor charges.
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RULE 4
A criminal summons may be issued instead of an arrest 

warrant; when a clerk is performing this judicial function, 
the district attorney general is empowered to direct the 
clerk whether to issue a warrant or a criminal summons 

upon a finding of probable cause.

The criminal summons shall be in the same form as the 
arrest warrant except that it orders the defendant to 

appear before a magistrate at a stated time and place.

YOU ARE THE FIRST 
PERSON TO BE 

BLAMED
(OFF WITH YOUR HEAD)
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Affidavit

Remember Rule 3
The essential facts must be alleged

constituting the offense charged

Less is more unless it is not enough
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Less is more unless it 
is not enough
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Point A to Point B to Point C

Introduction

Conclusion

Body

Where’s the meat?
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Affidavit

ESSENTIAL FACTS = 
ELEMENTS OF OFFENSE +
DATE + IDENTITY + VENUE

Less is more unless it is not enough

Essential Facts

1. Date of Offense
2. Offense Charged and Elements
3. T.C.A. Code
4. Grade of Offense
5. Name of Defendant
6. Name of Victim
7. Name(s) of Witness(es) Necessary for General 

Sessions Court
8. Contact Information for Victim(s) and 

Witness(es)
9. Venue

39
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No Essential Facts = A Void Warrant

REMEMBER 
NAME IS 

ON THIS WARRANT
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If the warrant is void . . .

Warrant will be dismissed

The bad guy gets out of jail

(you end up beheaded on social media)

Small words can make a HUGE difference
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Inchoate Offenses
Chapter 12

Part 1

Attempt
39-12-101

v.
Solicitation

39-12-102

v. 
Conspiracy

39-12-103
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GRADE OF OFFENSE AND NAME

Attempt, Solicitation and Conspiracy

TCA §39-12-101:  Attempt
One Class Below

TCA §39-12-102:  Solicitation
Two classes below

TCA §39-12-103:  Conspiracy
One Class Below

Attempt
39-12-101

One class below

Must also include the offense that is being 
attempted – two statutes should be listed!
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Know your Reas
Actus
Mens
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Assaultive Offenses
Chapter 13

Part 1
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Assault
39-13-101
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imminent
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Imminent v. Immediate
Words matter and make a difference

Mirror the statute’s language
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What is the mens rea?
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Aggravated Assault
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What is the mens rea?

What is serious bodily injury?
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Scenario 1: Heavily intoxicated man at the bar threatens to 
kill you.

Scenario 2: Heavily intoxicated man at the bar threatens to 
kill you and displays a gun.

Scenario 3: Heavily intoxicated man at the bar kicks your 
barstool and causes you to fall and bust open your chin on 
the bar.

Scenario 4: Heavily intoxicated man at the bar threatens to 
kill you, displays a gun and in your haste to retreat you trip 
and fall over the barstool causing you to bust open your chin 
on the bar.
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Scenario 1: Heavily intoxicated man at the bar
threatens to kill you.

Scenario 2: Heavily intoxicated man at the bar
threatens to kill you and displays a gun.
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Scenario 3: Heavily intoxicated man at the bar
kicks your barstool and causes you to fall and
bust open your chin on the bar.

Scenario 4: Heavily intoxicated man at the bar
threatens to kill you, displays a gun and in
your haste to retreat you trip and fall over the
barstool causing you to bust open your chin
on the bar.

73

74



8/2/2023

38

Assault on a First 
Responder

§39-13-116
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Amended 7/1/23
(d) For purposes of this section:
(1) “First responder”:(A) Means a firefighter, emergency
services personnel, POST-certified law enforcement officer,
or other person who responds to calls for emergency
assistance from a 911 call; and
(B) lncludes capitol police officers, Tennessee highway patrol
officers, Tennessee bureau of investigation agents,
Tennessee wildlife resources agency officers, deputy jailers,
and park rangers employed by the division of parks and
recreation in the department of environment and
conservation; and
(2) “Nurse” means a person who is licensed, registered, or
certificated under title 63, chapter 7.
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Strangulation

You choke on food – you strangle people
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23
Dollywood
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Reckless 
Endangerment

(A Mis, E Felony, D Felony or C Felony?)
39-13-103
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Can you have 
multiple victims?
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“The Defendant's double jeopardy 
claim does not survive the threshold 
inquiry because his three convictions 
for reckless endangerment involve 

three distinct victims. He is not 
entitled to relief.”

Tennessee v. Higdon, 2014 Tenn. Crim. App. LEXIS 236 *; 2014 WL 1056651
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What is the 
Zone of Danger?

“The term "zone of danger" may be 
employed to define that area in which 

a reasonable probability exists that the 
defendant's conduct would place 

others in imminent danger of death or 
serious bodily injury if others were 

present in that zone or area.”

Tennessee v. Payne, 7 S.W.3d 25 *; 1999 Tenn. LEXIS 584 **  (Supreme Court)
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Kidnapping and False 
Imprisonment

Chapter 13
Part 3

False Imprisonment
39-13-302

v.
Kidnapping

39-13-303

v. 
Aggravated Kidnapping

39-13-304

v.
Especially Aggravated Kidnapping

39-13-305
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A friend of mine got kidnapped by a 
group of mimes.

They did unspeakable things to him.
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101
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Which One?
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Theft
Chapter 14

Part 1

Theft
39-14-103

v.
Shoplifting?

39-14-146

Show me the $$$

Misdemeanor or Felony?

109
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VALUES
Effective 1/1/2017

$1000 or less = A Misdemeanor
$1000 but less than $2500 = E Felony
$2500 but less than $10,000 = D Felony
$10,000 but less than $60,000 = C Felony
$60,000 but less than $250,000 = B Felony
$250,000 or more = A Felony

TCA 39-14-105

Can you aggregate 
multiple thefts?

TCA 39-14-105(b)

111
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Yes!
In a prosecution for theft of property, theft of
services, and any offense for which the
punishment is determined pursuant to this
section, the state may charge multiple criminal
acts committed against one (1) or more victims as
a single count if the criminal acts arise from a
common scheme, purpose, intent or enterprise.

TCA 39-14-105(b)
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Where’s the meat?
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What did she do with the meat?

Do they really put the meat in their pants?
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Is meat theft really a big deal?

What happens to the stolen meat?

#pantsmeat – its what’s for dinner
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Burglary
TCA §39-13-1002
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Now 39-13-1002

Can you charge burglary if a person enters a 
store with the intent to commit a theft?
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YES!
sort of

Tennessee Supreme Court affirmed February 19, 2020. See State v. Abbie 
Leann Welch, 595 S.W.3d 615

“We hold that Tennessee Code Annotated 
section 39-14-402 is not unconstitutionally 
vague and that subsection 39-14-402(a)(3) 

provides fair warning to a person of common 
intelligence that a person commits burglary if 

the person enters a building and commits a 
felony, theft, or assault after the owner 

revokes its consent for the person to enter.”

Tennessee v. Ivey, July 24, 2018 Court of Criminal Appeals and Cited by State 
v. Abbie Leann Welch, January 23, 2019 (cert accepted May 17, 2019). 
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. . . that is otherwise open to the 
public but from which that 

individual has been banned . . 

What makes Burglary 
aggravated?

TCA §39-13-1003

131

132



8/2/2023

67

Habitation

Habitation

Now 39-13-1001
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Now 39-13-1001

False Report
39-16-502

(Officers LOVE this one)
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Obstruction of 
Justice

Chapter 16
Part 6

Resisting Arrest
39-16-602

v.
Evading Arrest

39-16-603

v.
Escape

39-16-605
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TCA 39-11-106(14)

“Force” means compulsion by the use of 
physical power or violence and shall be 
broadly construed to accomplish the 
purposes of this title
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What do you charge?

Resisting Arrest?
Evading Arrest? 

Escape?
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Tampering with 
Evidence
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Drugs
Chapter 17

Part 4
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SIMPLE V. RESALE

Weight is not enough!

Weight is not enough!

Weight is not enough!

Weight is not enough!

§ 39-17-418
Possess

Casually Exchange
Distribute mary jane not in excess of ½ ounce

§ 39-17-417
Manufacture

Deliver
Sell 

Possess with INTENT to manufacture, deliver or sell

§ 39-17-434
Methamphetamine

Misdemeanor v. Felony?

159
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(d) Casual Exchange between 
an adult and a minor when the 
adult is two years older than 

the minor and knows he/she is 
a minor is a felony.

Misdemeanor v. Felony

§ 39-17-434

Include as your last sentence that this is a 
simple possession or resale.

Methamphetamine
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§ 39-17-432

One Classification Higher if you have 
§ 39-17-417 AND:

•(A) On the grounds or facilities of any school; or
•(B) Within five hundred feet (500′) of or within the area
bounded by a divided federal highway, whichever is less, the
real property that comprises a public or private elementary
school, middle school, secondary school, preschool, child care
agency, public library, recreational center, or park.

Drug Free Zone
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New Statutes
2022 and 2023

July 1, 2023

Fentanyl over .5 grams = B Felony

Voluntary Manslaughter = B Felony 
(was a C Felony)
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39-13-111 & 39-13-102           
& 40-11-115

This bill requires a defendant convicted of 
domestic assault involving strangulation to serve 

a mandatory minimum sentence of 30 days of 
incarceration. It also specifies that the defendant 
could be charged with attempted second-degree 

murder if the victim loses consciousness as a 
result of the strangulation.

39-14-705

As enacted, creates a Class A misdemeanor offense for the 
possession of a device, tool, machine, implement, or 

other item capable of programming a smart key fob with 
the intent to use it or allow it to be used to commit theft.
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39-17-315

This bill adds the placement of a tracking device, such as 
an Apple Tag, on a person or on his or her property to 

the list of stalking offenses.

40-35-115

The bill allows a court to impose consecutive sentences for 
a defendant who has committed multiple criminal 

offenses against multiple victims.
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7-51-1401 & 1407

Creates an offense for a person who engages in an adult 
cabaret performance on public property or in a location 
where the adult cabaret performance could be viewed  

by a person who is not an adult. Must be on public 
property in a location where a minor could view.

39-17-315

As enacted, expands the offense of aggravated stalking to 
include a person who commits stalking against a victim 

who is at least 65 or older.
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July 1, 2022

• (d)(1)(A) Unless the court determines that the requirement would not be in the best interest of 
justice and public safety, when the court is determining the amount and conditions of bail to be 
imposed upon a defendant who has been charged with driving under the influence of an 
intoxicant, under § 55-10-401, vehicular assault, under § 39-13-106, aggravated vehicular 
assault, under § 39-13-115, vehicular homicide, under § 39-13-213(a)(2), or aggravated 
vehicular homicide, under § 39-13-218, and the alleged offense involved the use of alcohol, the 
court shall require the defendant to operate only a motor vehicle equipped with a functioning 
ignition interlock device if:

• (i) The offense resulted in a collision involving property damage;

• (ii) A minor was present in the vehicle at the time of the alleged offense;

• (iii) The defendant's driver license has previously been suspended for a violation of § 55-10-
406; or

• (iv) The defendant has a prior conviction for:

• (a) Reckless driving, under § 55-10-205;

• (b) Reckless endangerment, under § 39-13-103;

• (c) Driving under the influence of an intoxicant, under § 55-10-401;

• (d) Vehicular assault, under § 39-13-106;

• (e) Aggravated vehicular assault, under § 39-13-115;

• (f) Vehicular homicide, under § 39-13-213(a)(2); or

• (g) Aggravated vehicular homicide, under § 39-13-218.

40-11-118(d) 7/1/22

175

176



8/2/2023

89

• (d)(1)(A) Unless the court determines that the requirement would not be in the best interest of 
justice and public safety, when the court is determining the amount and conditions of bail to be 
imposed upon a defendant who has been charged with driving under the influence of an 
intoxicant, under § 55-10-401, vehicular assault, under § 39-13-106, aggravated vehicular 
assault, under § 39-13-115, vehicular homicide, under § 39-13-213(a)(2), or aggravated 
vehicular homicide, under § 39-13-218, and the alleged offense involved the use of alcohol, the 
court SHALL require the defendant to operate only a motor vehicle equipped with a 
functioning ignition interlock device if:

• (i) The offense resulted in a collision involving property damage;

• (ii) A minor was present in the vehicle at the time of the alleged offense;

• (iii) The defendant's driver license has previously been suspended for a violation of § 55-10-
406; OR

• (iv) The defendant has a prior conviction for:

• (a) Reckless driving, under § 55-10-205;

• (b) Reckless endangerment, under § 39-13-103;

• (c) Driving under the influence of an intoxicant, under § 55-10-401;

• (d) Vehicular assault, under § 39-13-106;

• (e) Aggravated vehicular assault, under § 39-13-115;

• (f) Vehicular homicide, under § 39-13-213(a)(2); OR

• (g) Aggravated vehicular homicide, under § 39-13-218.

40-11-118(d) 7/1/22

• (d)(1)(A) Unless the court determines that the requirement would not be in the best interest of 
justice and public safety, when the court is determining the amount and conditions of bail to be 
imposed upon a defendant who has been charged with driving under the influence of an 
intoxicant, under § 55-10-401, vehicular assault, under § 39-13-106, aggravated vehicular 
assault, under § 39-13-115, vehicular homicide, under § 39-13-213(a)(2), or aggravated 
vehicular homicide, under § 39-13-218, and the alleged offense involved the use of alcohol, the 
court SHALL require the defendant to operate only a motor vehicle equipped with a 
functioning ignition interlock device if:

• (i) The offense resulted in a collision involving property damage;

• (ii) A minor was present in the vehicle at the time of the alleged offense;

• (iii) The defendant's driver license has previously been suspended for a violation of § 55-10-
406; OR

• (iv) The defendant has a prior conviction for:

• (a) Reckless driving, under § 55-10-205;

• (b) Reckless endangerment, under § 39-13-103;

• (c) Driving under the influence of an intoxicant, under § 55-10-401;

• (d) Vehicular assault, under § 39-13-106;

• (e) Aggravated vehicular assault, under § 39-13-115;

• (f) Vehicular homicide, under § 39-13-213(a)(2); OR

• (g) Aggravated vehicular homicide, under § 39-13-218.

40-11-118(d) 7/1/22
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and balance system

YOU

Count the Crimes
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107 of the U.S. Copyright Law. If you wish to use this copyrighted material for purposes of your own that go beyond
'fair use,' you must obtain permission from the copyright owner.”

187

188


