
SEARCH WARRANTS



ADRIAN BREEDLOVE



COURSE OBJECTIVES

• Define Search Warrants

• Describe where the authority to issue comes from

• Know the essentials necessary to issue Search 

Warrants



COURSE OBJECTIVES

• Recognize Tennessee Criminal Procedures for Search 

Warrants

• Understand Probable Cause as it relates to Search Warrants

• Discuss landmark case law specific to search warrants and 

magistrates













UNREASONABLE



PROBABLE CAUSE



OATH or  
AFFIRMATION



PARTICULARITY





TCA § 40- 6- 101
A search  warrant  is  an order  in 
writing  in the name  of the state,  
signed  by a magistrate , directed  to 
the sheriff , any constable , or  any  
peace  officer  of the county , 
commanding  the sheriff,  constable  or 
peace  officer  to search  for  personal  
property,  and bring  it before  the 
magistrate .

*Emphasis added



TCA § 40- 1- 106 – Officials defined as 
Magistrates

The judges  of the supreme,  appellate,  chancery,  
circuit,  general  sessions  and juvenile  courts  
throughout  the state,  judicial  commissioners  and 
county  mayors  in those  officers'  respective  counties,  
and the presiding  officer  of any  municipal  or  city  
court  within  the limit  of their  respective  
corporations,  are  magistrates  within  the meaning  of 
this  title .

*Emphasis added



TCA § 40- 1- 106 – Officials defined as 
Magistrates (continued)

The judges  of chancery  and circuit  
courts  have  statewide  jurisdiction  to 
issue  search  warrants  pursuant  to 
chapter  6, part  1 of this  title  in any 
district .



State v. Frazier, (Tenn. 2018)



TCA § 40- 1- 106 – Officials defined as 
Magistrates (continued)

All  other  magistrates  have  statewide  
jurisdiction  to issue  search  warrants  pursuant  
to chapter  6, part  1 of this  title  in any  district,  
county,  or  jurisdiction,  if at least  one (1) 
element  of the alleged  crime  on which  the 
search  warrant  is  based  is  committed  within 
the jurisdiction  of the magistrate .

*Emphasis added



AUTHORITY TO ISSUE
A magistrate  with  jurisdiction  in 
the county  where  the property  
sought  is  located  may  issue  a 
search  warrant  authorized  by 
this  rule . The district  attorney  
general,  assistant  district  
attorney  general,  criminal  
investigator,  or  any other  law -
enforcement  officer  may  
request  a search  warrant .



TCA § 40- 7- 118(a)(2) –Magistrates

“Magistrate”  means  any  state  judicial  officer,  
including  the judge  of a municipal  court,  having  
original  trial  jurisdiction  over  misdemeanors  or  
felonies



TCA § 40- 7- 118(a)(3)
(A)  “Peace  officer”  means  an officer,  
employee  or  agent  of government  who 
has  a duty imposed  by law  to:
 (i) Maintain  public  order ;
 (ii)  Make arrests  for offenses,  

whether  that duty extends  to all  
offenses  or  is  limited  to specific  
offenses ; and

 (iii)  Investigate  the commission  or 
suspected  commission  of offenses ; 

and *
*(B) Forestry Officers



TCA § 39- 11- 106(24)
(A)  “Law  enforcement  officer”  means  an officer,  
employee  or agent  of government  who has  a 
duty imposed  by law  to:

(i) Maintain  public  order ; or
(ii)  Make arrests  for  offenses,  whether  that 
duty extends  to all  offenses  or  is  limited  to 
specific  offenses ; and
(iii)  Investigate  the commission  or  suspected  
commission  of offenses ;

(B)  “Law  enforcement  officer”  includes  a 
sheriff,  sheriff's  deputy, and, only  for  purposes  
of the enhancement  of a crime,  a deputy  jailer ;



RULE 41

Search & Seizure



PERSONS OR PROPERTY 
SUBJECT TO SEIZURE

A magistrate  may  issue  a warrant  under  this  
rule  to search  for  and seize  any  of the following :

(1) evidence  of a crime ;

(2) contraband,  the fruits  of crime,  or  items  
otherwise  criminally  possessed ;

(3) property  designed  or  intended  for  use,  or  that 
has  been  used  in a crime ;

(4) a person  whose  arrest  is  supported  by 
probable  cause ; or

(5) a person  who is  unlawfully  restrained .



TCA § 40- 6- 104 Examination of 
Complainant
The magistrate,  before  issuing  the warrant,  shall  
examine  on oath the complainant  and any witness  
the complainant  may  produce,  and take  their  
affidavits  in writing , and cause  them  to be 
subscribed  by the persons  making  the affidavits . 
The affidavits  must  set  forth  facts  tending  to 
establish  the grounds  of the application,  or  probable  
cause  for believing  the grounds  exist .

*Emphasis added



TCA § 40- 6- 103 Probable Cause 
& Affidavit

A search  warrant  can  only  be issued  on 
probable  cause , supported  by affidavit,  
naming  or  describing  the person,  and 
particularly  describing  the property,  and 
the place  to be searched .

*Emphasis added



COMMON SEARCH WARRANTS



COMMON SEARCH WARRANTS



COMMON SEARCH WARRANTS



COMMON SEARCH WARRANTS



COMMON SEARCH WARRANTS
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OTHER SEARCH WARRANTS



OTHER SEARCH WARRANTS



OTHER SEARCH WARRANTS







ITEMS TO BE SEIZED



ITEMS TO BE SEIZED



TCA § 40- 6- 105 Issuance of Search 
Warrant
The magistrate,  if satisfied  of the existence  of the 
grounds  of the application,  or  that there  is  probable  
ground  to believe  their  existence,  shall  issue  a 
search  warrant  signed  by the magistrate,  directed  to 
the sheriff,  any constable,  or  any peace  officer,  
commanding  the sheriff,  constable,  or  peace  officer  
immediately  to search  the person  or  place  named  
for  the property  specified,  and to bring  it before  the 
magistrate .





ISSUANCE

A warrant  shall  issue  only  
on an affidavit  or  affidavits  
that are  sworn  before  the 
magistrate  and establish  
the grounds  for issuing  
the warrant .



IN- PERSON OR ELECTRONIC?



WARRANTS BY 
ELECTRONIC MEANS
• Telephone  or  other  reliable  

electronic  means

• Proposed  warrant,  signed  affidavit,  
supporting  documents  can  be sent  
by fax  or  electronic  means  to the 
magistrate

• Magistrate  may  act  upon the 
transmitted  documents  as  if they 
were  originals







RETURN DATE
TCA § 40- 6- 107

(a)  A search  warrant  shall  be 
executed  and returned  to the 
magistrate  by whom  it was  issued  
within  five (5) days  after  its  date, 
after  which  time, unless  executed,  it 
is  void.

(b)  All  search  warrants  in this  state  
may  be executed  either  in the 
daytime  or in the nighttime .



STALENESS – US v BROWN (2015)

Character  of the crime : A single,  isolated  drug  buy goes  
stale  quickly,  while  an ongoing,  regenerating  conspiracy  
lasts  much  longer .
The criminal : Is  the suspect  nomadic  or  entrenched  in a 
secure  operational  base  at that location?
The items  seized : Perishable  and easily  transferable  
items  (like  drugs  or  cash)  go stale  fast,  whereas  enduring  
items  (like  business  ledgers,  digital  media,  or  
photographs)  may  be retained  for long  periods .
The place  searched : A temporary  hangout  goes  stale  
faster  than  a permanent,  secured  headquarters .



STATE v JERRY TUTTLE  (2017)



Illinois v Gates

Scrutiny



ILLINOIS V GATES (1983)
• “A magistrate's ‘determination of probable cause should be paid great deference by 

reviewing courts.’ Spinelli, supra, at 419.”

• “’A grudging or negative attitude by reviewing courts toward 

warrants,’ Ventresca, 380 U. S., at 108, is inconsistent with the Fourth Amendment's 

strong preference for searches conducted pursuant to a warrant;”

• “’[C]ourts  should not invalidate warrant[s] by interpreting affidavit[s] in a 

hypertechnical , rather than a commonsense, manner." Id., at 109.’”

https://scholar.google.com/scholar_case?case=17799029384462151344&q=843+F.3d+243&hl=en&as_sdt=20006
https://scholar.google.com/scholar_case?case=17799029384462151344&q=843+F.3d+243&hl=en&as_sdt=20006
https://scholar.google.com/scholar_case?case=12245187479519395053&q=843+F.3d+243&hl=en&as_sdt=20006
https://scholar.google.com/scholar_case?case=12245187479519395053&q=843+F.3d+243&hl=en&as_sdt=20006


EXCLUSIONARY RULE 
REFORM ACT 

TCA 40 - 6- 108



“any evidence  that is  seized  as  a result  of executing  
a search  warrant  issued  pursuant  to this  part  or  
pursuant  to Tennessee  Rules  of Criminal  Procedure  
Rule  41 that is  otherwise  admissible  in a criminal  
proceeding  and not in violation  of the constitution  of 
the United  States  or  Tennessee  shall  not be 
suppressed  as  a result  of any  violation  of this  part  or  
any violation  of Tennessee  Rules  of Criminal  
Procedure  Rule  41 if the court  determines  that such  
violation  was  a result  of a good faith mistake  or 
technical  violation  made  by a law  enforcement  
officer,  court  official,  or  the issuing  magistrate”

*Emphasis added



GOOD FAITH MISTAKE OR 
TECHNICAL VIOLATION

(1) An unintentional  clerical  error  or  clerical  
omission  made  by a law  enforcement  officer,  
court  official  or  issuing  magistrate  in the 
form,  preparation,  issuance,  filing  and 
handling  of copies,  or  return  and inventory  of 
a search  warrant ;



GOOD FAITH MISTAKE OR 
TECHNICAL VIOLATION

(2) When the officer  to whom  the warrant  is  
delivered  for execution  is  not present  during  
the execution  but an officer  with  law  
enforcement  authority  over  the premises  
does  otherwise  execute  the search  warrant ;



GOOD FAITH MISTAKE OR 
TECHNICAL VIOLATION

(3) A reasonable  reliance  on a statute  that is  
subsequently  ruled  unconstitutional ; or  
controlling  court  precedent  that is  overruled  
after  the issuance  of a search  warrant,  unless  
the court  overruling  the precedent  orders  the 
new precedent  to be applied  retroactively .
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