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Warrant Issuance "DOMESTIC"
& Orders of Protection

Legal standards and best practices for Tennessee judicial
commissioners
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Learning

Wiectives

01

02

03

04

BY THE END OF THIS TRAINING

|dentify constitutional and statutory warrant
requirements

Apply probable cause under the totality of the
circumstances

Distinguish arrest warrants from criminal summons

Evaluate affidavits under the four corners rule

05

06

07

08

Issue search warrants meeting particularity
requirements

Issue ex parte orders of protection when appropriate

Explain how orders of protection differ from criminal
domestic assault cases

Recognize and avoid common issuance errors



Course

Agenda

120 MINUTES

MODULE 1 45 MIN

Arrest Warrants &
Criminal Summons

Constitutional and statutory foundations
Probable cause standards
Statutory presumptions

Common errors

BREAK AFTER MODULE 1 — 5 MIN

MODULE 2 30 MIN

Search Warrants

Search warrant requirements
Probable cause and nexus
Electronic warrants and execution

Common errors

FINAL Q&A — 5 MIN

MODULE 3 35 MIN

Orders of Protection

Ex parte authority and standards
Orders of protection vs. domestic assault

Enforcement and scenarios



Your Constitutional OBULE ¢

Role

A neutral and detached magistrate

YOU ARE NOT YOU ARE
An advocate for law enforcement An independent judicial officer

An advocate for the affiant A protector of constitutional rights

A rubber stamp A gatekeeper applying legal standards

Fourth Amendment, U.S. Constitution - Article I, Section 7, Tennessee Constitution - Tenn. Code Ann. § 40-6-205



Four Constituti()nal ALL FOUR REQUIRED

Requirements

01 02
Neutral magistrate Probable cause

Issued by an independent judicial officer Reasonable grounds for suspicion
03 04

Oath or affirmation Particularity

Sworn statement under penalty of perjury Describes person, place, or items specifically



What Is Probable MODULE 1
Cause?

Mere suspicion _ Preponderance of evidence Beyond a reasonable doubt

INCREASING BURDEN —

“Reasonable grounds for suspicion, supported by circumstances indicative of an illegal

b

act.

1 The offense occurred, and 2 This defendant committed it

Both prongs required - State v. McLawhorn, 636 S.W.3d 210 (2020)



The Four Corners EBUILE |
Rule

| “Judicial review is strictly confined to the four corners of the affidavit.”

YOU MAY CONSIDER YOU MAY NOT CONSIDER

What is written in the affidavit Verbal statements from the officer
Your personal knowledge
Facts not in the written document

The officer's reputation or past reliability

If the officer offers additional facts verbally, require a supplemental written affidavit.



FaCtS, Not MODULE 1

Conclusions

INSUFFICIENT — CONCLUSORY SUFFICIENT — FACTUAL

“Defendant acted suspiciously” “Defendant looked in all directions, ran when he saw the officer, and discarded a small
plastic bag”
“Informant is reliable” “Informant has provided information leading to five arrests in the past year; all

information verified accurate”

“A drug transaction occurred” “Undercover officer observed defendant hand a small plastic bag to a buyer in
exchange for $40; field test positive for cocaine”

“Defendant was intoxicated” “Defendant had slurred speech, bloodshot eyes, an odor of alcohol, and failed field
sobriety tests”

Describe observable facts — not legal conclusions.



InfOrmant AffidaVitsz The Two- AGUILAR-SPINELLI

Prong Test

Tennessee requires the affidavit to establish both prongs — the federal Gates totality approach does not apply here.

PRONG 1 — BASIS OF KNOWLEDGE PRONG 2 — VERACITY

How did the informant know? Why believe this informant?
Direct observation Track record of accurate tips

Firsthand participation Corroboration by police investigation

Detailed personal knowledge Statement against penal interest

State v. Moon, 841 S.W.2d 336 (1992) - State v. Valentine, 911 S.W.2d 328 (1995)



PraCtice INFORMANT RELIABILITY

THE AFFIDAVIT STATES

“A reliable confidential informant told me that John Doe is selling methamphetamine
from his residence at 123 Main Street, Knoxuville, Tennessee.”

1 Is the basis of knowledge prong 2 Is the veracity prong satisfied? 3 Should you issue the warrant?
satisfied?

TAKE 30 SECONDS TO CONSIDER YOUR ANSWERS



Warrant or DECISION PATH
Summons?

Affiant is a law enforcement officer —> Arrest warrant unless the officer requests a summons

Criminal warrant only on a showing of need, or immediate danger to a domestic abuse,

Private citizen - misdemeanor — _ o
summons sexual assault, or stalking victim

warrant only on immediate danger to a domestic abuse, sexual assault, or stalking

Private citizen - felony —> _
victim

Special rule: a parent or guardian affiant — no warrant without written DA approval. Tenn. Code Ann. §§ 40-6-205, 40-6-215



Qulck Reference° Presumptions and MODULE -

AFFIANT OFFENSE PRESUMPTION EXCEPTION

Law enforcement Any Arrest warrant Officer may request a summons

Private citizen Misdemeanor Summons Affiant shows need and magistrate agrees; or
immediate danger to a DV, SA, or stalking victim

Private citizen Felony No warrant or summons Immediate danger to a DV, SA, or stalking victim

Parent or guardian Any — child victim No warrant Written approval of the district attorney required

Tenn. Code Ann. §§ 40-6-205, 40-6-215



Common Errors: Arrest

SIX TO AVOID

01 Accepting conclusory allegations without supporting
facts

02 Relying on verbal statements not in the written
affidavit

03 Ignoring the statutory presumptions between warrant
and summons

Prevention: apply the four corners rule and the statutory framework rigorously.

04

05

06

Issuing a warrant without establishing both that the
offense occurred and that the defendant committed it

Accepting an informant affidavit without an adequate
reliability showing

Issuing a warrant to a parent or guardian without DA
approval



INTERMISSION

Five-minute break

We resume at [time]

WHEN WE RETURN — MODULE 2

Particularity and nexus requirements - Electronic warrants - Common errors



MODULE 2

Search Warrants

Constitutional and statutory requirements Electronic warrants
Probable cause and the nexus requirement Execution and return

Particularity: place and items Common errors



MODULE 2

Fourth Amendment, U.S. Constitution - Article |, Section 7, Tennessee
Constitution

STATUTORY
Tenn. Code Ann. §§ 40-6-103 through 40-6-105

PROCEDURAL

Tennessee Rule of Criminal Procedure 41

Tenn. R. Crim. P. 41 - State v. Guy, 679 S.W.3d 632 (2023)

CORE ELEMENTS

Neutral magistrate
Probable cause
Oath or affirmation

Particularity — place and items




The Nexus THREE CONNECTIONS
Requirement

01 02 03

Criminal activity Place to be searched Items to be seized

NOT ENOUGH TO SHOW THE TEST
A crime occurred, without connecting it to the place Is there a fair probability that evidence of the crime will
Evidence exists, without showing it is at this location be found at this specific location?

The defendant committed the crime, without tying evidence to the
place

State v. McLawhorn, 636 S.W.3d 210 (2020)



Stalene

MODULE 2

SS

Information must establish a fair probability that evidence will be found at the time of

the search .

INFORMATION BECOMES STALE WHEN
Enough time passes that the evidence is likely gone
A single, isolated transaction with no ongoing activity

No facts suggesting continuous criminal activity

STALENESS IS DEFEATED BY
Evidence of an ongoing pattern of activity
Recent observations

Nature of the evidence — records or large quantities likely to
remain

Example: a single drug buy 72 hours ago, with no other evidence, is likely stale. State v. Archibald, 334 S.W.3d 212 (2010)



Particularity: The Place to Be MODULE 2
Searched

“The description must allow a reasonably prudent officer to locate the place immediately and without difficulty, with
reasonable certainty and without discretion.”

SUFFICIENT INSUFFICIENT

123 Main Street, Knoxville, TN — single-family residence, white frame structure with “A house on Main Street”

blue shutters “Defendant's residence”

Apartment 4B, 456 Oak Avenue, Nashville, TN — second floor, east side « "
The blue car

Red Toyota Camry, TN license plate ABC-1234, VIN [number]

Include address, physical descriptors, unit numbers, and photos or diagrams where helpful. State v. Vanderford, 980 S.W.2d 390 (1997)



Particularity: The Items to Be

MODEL LANGUAGE

Seized

All digital devices capable of storing images, including computers,
smartphones, tablets, external hard drives, USB drives, and
memory cards

U.S. currency, assets, and proceeds derived from illegal drug
sales

Records relating to the sale of controlled substances, including
ledgers, receipts, customer lists, text messages, and financial
records

Firearms, ammunition, and weapon-related items

Documents bearing the name [subject name], including identification documents, billing statements, and correspondence

Specific enough to guide the executing officer — not so narrow as to defeat a legitimate law enforcement purpose. Tenn. R. Crim. P. 41



EleCtr()niC RULE

41
Warrants
PERMITTED NOT PERMITTED
Warrant and affidavit transmitted by fax or electronic transfer Oath administered by telephone only — audio alone is insufficient

Electronic signatures deemed originals

Oath administered by audio-visual means Oral affidavit without a written document

1 Written affidavit transmitted 2 Oath by audio-visual means 3 Examination of affiant on video

REQUIRED SEQUENCE —

Electronic warrants became standard practice after 2020 — verify audio-visual compliance every time - Tenn. R. Crim. P. 41



Endorsement and Execution OBILE 2
Puties

YOU MUST ENDORSE THE WARRANT MUST AFTER EXECUTION

Hour and date of issuance Command a prompt search Officer makes a written return with
Name of the officer to whom the warrant Be directed to a sheriff, deputy, inventory

is delivered constable, or authorized officer Magistrate transmits warrant, return, and

Specify county jurisdiction inventory to the clerk of court

Failure to properly endorse may render the warrant invalid. Tenn. R. Crim. P. 41



PraCtice SEARCH WARRANT

THE AFFIDAVIT STATES

“A confidential informant told me defendant manufactures methamphetamine at 456
Oak Street. I drove by the residence and observed heavy curtains on all windows and a
strong chemical odor.”

1 Is the veracity prong satisfied? 3 Is nexus established?

2 Is the basis of knowledge prong satisfied? 4 |Is this affidavit sufficient to issue?

WHAT ADDITIONAL INFORMATION WOULD STRENGTHEN THIS AFFIDAVIT?



Common Errors: Search SI% 76 AVGIE
Warrants

01 Insufficient nexus between the crime and the place to 04 Inadequate informant reliability — conclusory
be searched assertions

02 Stale information — old observations, no ongoing 05 Oath administered by telephone instead of audio-
activity shown visual means

03 Vague description of the place or items — fails 06 Missing endorsements — date, time, officer name
particularity

Prevention: apply nexus and particularity strictly; follow Rule 41 procedures exactly.



MODULE 3

Orders of Protection

Ex parte authority for judicial commissioners Enforcement and violations
Issuance standard: immediate and present danger Orders of protection vs. domestic assault cases

Contents of orders Practical scenarios



Your Authority to Issue Ex Parte MODULE 3
Orders

“Court” includes judicial commissioners, magistrates, and other officials with authority to issue arrest warrants, for

purposes of issuing ex parte orders of protection when a judge is not available.

YOU MAY YOU MAY NOT
Issue ex parte orders when no judge of a court of record with domestic relations Conduct the full hearing or issue extended orders
jurisdiction is available — those require a judge of a court of record

Act in cases of domestic abuse, stalking, sexual assault, sexual exploitation,
human trafficking, observation without consent, and unlawful photography

Tenn. Code Ann. § 36-3-601



The Ex Parte
Standard

“Immediate and present danger of abuse to the petitioner”

MODULE 3

THIS IS NOT THIS IS
Probable cause — the criminal standard Good cause shown
Preponderance of the evidence — the full hearing standard Immediate — right now, imminent

Past abuse alone, without current danger Present — an ongoing threat, not merely historical

Ask: do these allegations show danger requiring emergency protection before a full hearing? Tenn. Code Ann. § 36-3-605



What an Order May

EIGHT PROVISIONS

Include

Refrain from committing or threatening domestic abuse, stalking,
or sexual assault

Prohibit contact or communication with the petitioner

Grant the petitioner exclusive possession of the residence

Award temporary custody of, or visitation with, minor children

Tailor the order to provide the protection the petitioner actually needs.

Award financial support, if legally married, except in paternity
cases

Direct the respondent to attend counseling programs

Award custody of animals — to the petitioner or foster care, never
the respondent

Firearm dispossession, where the order meets 18 U.S.C. §
922(g)(8) criteria

Tenn. Code Ann. §§ 36-3-606, 36-3-625



Firearm 18 U.S.C. § 922(G)(8)

D :

If the order complies with 18 U.S.C. § 922(g)(8), it must state all three of the following on its face:

01 02 03
The respondent must dispossess all The respondent is prohibited from Notice of the penalties for violating the
firearms within 48 hours by lawful means possessing firearms while the order is in dispossession requirement

— transfer to a non-prohibited third party effect

The respondent may reassume possession when the order expires. Tenn. Code Ann. § 36-3-625



Service and Hearing

15-DAY WINDOW

Procedures

SERVICE HEARING

Ex parte order must be personally Held within 15 days of service on the
served on the respondent respondent

Non-resident respondent: service under Notice and petition served at least 5
the long-arm statute days before the hearing

Notice must state the right to counsel

Your role ends with ex parte issuance — the hearing is conducted by a judge.

AT THE HEARING

Petitioner must prove allegations by a
preponderance of the evidence

Court dissolves the ex parte order or
extends it up to one year, renewable

Tenn. Code Ann. § 36-3-605



ViOlating an Order of MODULE 3
Protection

Knowingly violating an order of protection is a criminal offense.

ARREST PENALTIES ENFORCEMENT
Arrest with or without a warrant Criminal contempt, civil contempt also Violations should be reported to police
available immediately

12-hour mandatory holding period before
bond eligibility Civil penalty of at least $50 A violation does not affect the validity of

Bond of at least $2,500 to ensure the order

petitioner safety

Tenn. Code Ann. § 39-13-113



Orders Of PrOteCtiOn VS. DomeStiC KEY DIFFERENCES
Assault Cases

ELEMENT ORDER OF PROTECTION DOMESTIC ASSAULT CASE

Nature Civil proceeding Criminal proceeding
Initiated by Victim files a petition State prosecutes via law enforcement or
complaint
Purpose Protect the victim from future harm Punish past criminal conduct
Burden of proof Preponderance of evidence; ex parte: immediate Beyond a reasonable doubt; warrant: probable
danger cause
Parties Petitioner v. Respondent State of Tennessee v. Defendant

Who controls Petitioner may dismiss State controls; the victim cannot dismiss



POSSible CIVIL AND CRIMINAL
Outcomes

ORDER OF PROTECTION — CIVIL DOMESTIC ASSAULT — CRIMINAL

Protective order conditions: no contact, stay away, custody On conviction: jail or prison, probation, fines and restitution,
arrangements, financial support, counseling batterer intervention program

Duration up to one year, renewable Permanent criminal record

No criminal record for the respondent, unless the order is violated Affects employment, housing, and firearm rights

Tenn. Code Ann. §§ 36-3-605, 36-3-606



BOth TraCkS May Proceed INDEPENDENT PROCEEDINGS

Simultaneously

CIVIL TRACK — ORDER OF PROTECTION

Victim files petition Ex parte order issues Hearing within 15 days Extended order up to one year

CRIMINAL TRACK — DOMESTIC ASSAULT

Police investigate Affidavit submitted Arrest and proceedings Trial and judgment

Neither proceeding bars the other Different evidence, standards, and purposes

The victim may seek an order while the state prosecutes Together they provide complementary protection

Example: petitioner obtains an ex parte order Monday; police arrest the defendant for assault Tuesday; both cases proceed - Tenn. Code Ann. §§ 36-3-605, 39-13-113



How Violations Are ORUILE &
Enforced

ORDER OF PROTECTION VIOLATION CRIMINAL CASE — BOND OR PROBATION VIOLATION
A criminal offense under Tenn. Code Ann. § 39-13-113 Violation of a no-contact condition

Arrest with or without a warrant - 12-hour holding period Bond revocation and return to custody

Contempt, civil or criminal Probation violation hearing

Civil penalty of at least $50 - bond of at least $2,500 Possible incarceration

A protective order violation is a separate criminal charge — enforcement independent of the criminal case.  Tenn. Code Ann. §§ 39-13-113, 36-3-
610



([ )
PraCtlce SHOULD YOU ISSUE AN EX PARTE ORDER?
Scenario

THE PETITION ALLEGES

Jane Doe states her boyfriend John Smith repeatedly threatened her over the past month. Two days ago he shoved
her during an argument, causing her to fall. Last night he sent threatening text messages: “I'm coming over and

you'll regret leaving me.” Jane states she is afraid he will hurt her.

1 Does the petition show immediate and 2 What provisions should the order include? 3 Should Jane be advised to report to police
present danger? for criminal investigation?

DISCUSS FOR 30 SECONDS



PraCtice WARRANT OR SUMMONS?
Scenario

THE AFFIDAVIT STATES

Mary Jones, a private citizen, files a complaint that her neighbor Tom Brown assaulted her by pushing her off his
porch when she complained about his dog. The offense is misdemeanor assault. Mary requests a warrant because
“he is dangerous and I'm afraid he'll do it again.”

1 What is the statutory presumption? 2 Can you issue an arrest warrant instead of 3 What additional information do you need?
a summons?

APPLY THE STATUTORY FRAMEWORK



Decision-Making

KEEP FOR
REFERENCE

Checklist

ARREST WARRANTS

Affidavit establishes the offense occurred

Affidavit establishes this defendant
committed it

Facts stated, not conclusions
Four corners rule applied

If informant: both prongs satisfied
Correct presumption applied

If parent or guardian: DA approval
obtained

SEARCH WARRANTS

All arrest warrant items, plus:

Nexus established — crime, place, items
Information not stale

Place particularly described

Items particularly described

Warrant endorsed — date, time, officer

ORDERS OF PROTECTION
Immediate and present danger shown
Recent threats or violence alleged
Petition verified and sworn
Appropriate provisions selected

Firearm dispossession included if
applicable



When You Are BEST PRACTICES
Uncertain

Require a supplemental written affidavit Consult the supervising judge Deny the warrant or order
Do not rely on verbal explanations Consult the court clerk Explain what additional facts are needed

Review the relevant statute or rule
Allow resubmission with complete

information

NEVER

Issue a deficient warrant to help out law enforcement Skip requirements because the case seems urgent

Rely on verbal assurances not in writing Let deference substitute for independent judgment




Resources and KEEP THIS SLIDE
Contacts

JUDICIAL CONTACTS ADMINISTRATIVE
Supervising judge — [insert name and contact] Tennessee Administrative Office of the Courts
Court clerk — [insert name and contact] [insert AOC contact information]

District attorney general — [insert name and contact]

REFERENCE MATERIALS TRAINING
Tennessee Code Annotated Continuing education programs through the AOC
Tennessee Rules of Criminal Procedure Annual judicial commissioner training

Tennessee Constitution, Article |, Section 7



Seven Key SUMMAR

Takeaways :
01 You are a neutral and detached magistrate, not an advocate 05 Search warrants require nexus and particularity, not just probable
cause
02 Probable cause requires facts, not conclusions, under the totality 06 Statutory presumptions govern the warrant-versus-summons
of circumstances decision
03 The four corners rule is mandatory — only the written affidavit 07 Orders of protection and criminal cases are independent; both may
matters proceed

04 Informant affidavits must satisfy both the basis of knowledge and
veracity prongs

Careful application of these principles protects constitutional rights and public safety.



FINAL SEGMENT

Questions & discussion

Arrest warrants and criminal summons Domestic assault cases

Search warrants Practical scenarios

Orders of protection Application of legal standards



Course FORMS TO BE DISTRIBUTED
Evaluation

RATE 1-5 SHORT ANSWER

Clarity of presentation Do you feel more confident applying Tennessee warrant and order of

i 2
Usefulness of materials protection standards”

What topics should future training cover?
Relevance to your work

Quality of hypotheticals and examples Additional comments or suggestions

Your feedback improves future training.



® TRAINING CONCLUDED

Thank you

Your service as judicial commissioners protects constitutional rights, public safety, the fair administration of
justice, and the rule of law.

Questions after today? Contact your supervising judge or the Administrative Office of the Courts. Continue to uphold the rule of law
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